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WILDFIRES AND WILDLAND URBAN INTERFACE REVIEW
   Since September 23, 2013, Seeing the Round Corners has chronicling recent reports and information prepared on behalf of the state of Colorado regarding the catastrophic fires that have plagued the state in recent years.
   Governor John Hickenlooper's Executive Order 2013-001 created the Wildland and Prescribed Fire Advisory Committee tasked with “advising the Director of the Division of Fire Prevention and Control on all matters pertaining to wildfire preparedness, response, suppression, coordination or management and prescribed fires.”
   Executive Order 2013-002 created the Task Force on Wildfire Insurance and Forest Health.
   When a catastrophe such as the Lower North Fork Fire (LNFF) (March 22, 2012) occurs as a result of actions by government (the state of Colorado in this case), damage control takes precedence. Granted, the state has not had a whole lot of practice dealing with such disastrous events as one the magnitude of the LNFF, for which Coloradans are most grateful.
   The LNFF triggered a need for new legislation to deal with the losses suffered by victims because of the limited liability the state “enjoys” as a government entity under the Colorado Governmental Immunity Act.
   The Task Force report on Wildfire Insurance and Forest Health was one of many reviews, studies, and inquiries meant to deal with not only the increasing severity of catastrophic wildfires, but also the increasing number of wildfires.
   Unfortunately, such circumstances as those created by the horrific prescribed burn that became the LNFF almost always led to a scenario of “we've got to do something even if its wrong.”
   The LNFF occurred on March 22, 2012. On April 23, 2012, Governor Hickenlooper announced the removal of the portions of the Colorado State Forest Service  (CSFS) responsible for wildfire suppression/prescribed burns and wildland fire response to the new Division of Fire Prevention and Control within the Department of Public Safety, effective July 1, 2012.
   The idea that the CSFS was responsible for the public safety in the way that become obvious, hit state government and the public like a ton of bricks.
   When the LNFF occurred, the 2012 legislative session was only six weeks from adjournment. HB 12-1283 concerning the Department of Public Safety, renaming and reorganizing certain existing entities had already been introduced. It was amended to transfer CSFS responsibilities for wildfire, related powers, liabilities and duties with respect to wildfire suppression/prescribed burns and wildland fire response to the new state agency, the Division of Fire Prevention and Control within the Department of Public Safety. The legislative declaration of amended HB 12-1283 listed homeland security as one of the government's most important responsibilities – identifying, preventing, mitigating and handling threats to public safety and providing effective response management.
   Ironically, amended HB 12-1283 included this statement in an expanded declarative section:  “(c) The Colorado state forest service admirably provides for healthy forest and furthers the mission of Colorado state university.”  [Emphasis added by writer.]
   Later in that section of the bill:  “(f) Transferring fire prevention and suppression functions from the Colorado State Forest Service to the division of fire prevention and control will strengthen the ability of the state to manage wildland fires.” Article 1 of Title 24, Section 24-33.5-1201 of the Colorado Revised Statutes was amended accordingly.
   House Bill 12-1352 created the LNFF Commission to address matters arising out of the LNFF – the commission was tasked with investigating the causes of the LNF wildfire and recommending legislative or other action that would prevent a similar occurrence.
   House Bill 12-1361changed current law and amended the Colorado Governmental Immunity Act (CGIA), which at the time limited recoveries to $150,000.00 for the claim of any individual party and a total recovery of $600,00.00 for any single occurrence. A reliable dollar estimate on the total damage is hard to come by, but 4,140 acres and 22 (or 24) homes were destroyed, but the most horrendous of all, three people were burned to death.
   HB 12-1361 amended the CGIA to “specifically waive sovereign immunity in legal actions against the state arising from a prescribed fire started or maintained by the state or any of its employees on or after January 1, 2012.
   Point-of-Information:  Observing the actions and responses of Colorado Attorney General John Suthers almost two years after the LNFF indicate he is unaware of some of the legislation passed in the aftermath of the LNFF, especially HB 12-1361. Suthers seems also to believe his legal opinion overrides legislation passed by the Colorado General Assembly
    In May of 2012, an announcement was made of a plan to have a state claims board hear claims of some victims, but other victims would have to have their claims resolved through the judicial process.
   As it became apparent to victims over the year since the fire occurred – the state had no intention of handling claims as first portrayed in the months immediately following the fire – many had hired lawyers.
  Attorney General Suthers had been hard at work during that year on ways to delay settlement claims even further, blaming the new rules on insurance companies who had sued the state for recovery of damages they had paid out and for exotic claims. (Suthers identified exotic claims as ones for civil rights violations, taking victim's property without paying them, also known as inverse condemnation, and the state “willfully and wantonly burned the claimant's property/homes.”)
   Despite the legislation passed and all the assurance by Governor Hickenlooper, the passage of time (now today a few days away from two years) has meant a growing number of ways for the state to delay paying the claims of victims. In March of 2013, Suthers announced that due to insurance companies getting involved and lawsuits filed against the state, new options for settlement would be as follows:
· the state claims board would hear claims for documented losses;
· a four-judge judicial arbiter group would hear non-economic loss claims with compensation subject to approval by a judge through a court process; and
· noneconomic losses and exotic claims would have to proceed through court litigation. (Translation: years and victims own dollars to pursue.)
   Suthers also claimed in various interviews that “it would be irresponsible to the taxpayers of Colorado to move forward on negligence claims before addressing the civil lawsuits that could result in millions in payouts.”
   The following statements were made to the Colorado News Agency's reporter, Suana Batra, in September of 2012, which pretty much sum up the overall botched handling of the Lower North Fork Fire:
    Victim Andy Hoover:  “What we have here are a bunch of people who are afraid and are hiding behind the skirts of (the commission) and the governor's skirts and I use that metaphor pointedly, because they don't have the spine to do what they ought to do at many, many levels.”
   Hoover continued:  “Maybe I missed something, but you are here because of a bill that was passed that charged you with investigating the causes of the Lower North Fork fire.” “I appreciate what you are doing today, I think it's nice. But I think you are avoiding your charge. Those of us involved in this thing are truly annoyed and furious that the charge of this commission is being avoided.”
   Commission member State Representative Cheri Gerou (R-Evergreen):  “If you look at the intent of the legislation, it was to investigate the lower north fork fire. We didn't do that. It was to restore confidence in the victims, it didn't do that.” “Those people actually represent all of Colorado. They are average citizens, like Scott Appel . . . he didn't light one match. The state of Colorado took his land, took his wife, took his livelihood, and he's basically lost everything, and the state of Colorado doesn't even want to answer questions as to why the controlled-burn happened the way it did.”
   The reader's comments or questions are always welcome. E-mail me at doris@dorisbeaver,com.
